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Alice A. Weight, Appellant, 
v. 

James P. Youhg, Appellee. 

Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of the Court is based upon section 
1291 of Title 28, United States Code. 

This is an appeal from a judgment of the United 
States District Court for the District of Columbia in 
favor of the defendant, after a verdict directed by the 
Court, from which plaintiff noted an appeal. 



STATEMENT 07 THE CASE 


i . 

On January 5, 1949, at about 7:15 a. m., plaintiff was 
standing at the northernmost end of the northbound 
streetcar platform at the intersection of Georgia Avenue 
and Gresham Place, N. W., in the District of Columbia. 
It was raining and foggy. App. 9, 20 and 21. Plaintiff 
was holding an open umbrella which obstructed her view. 
App. 13, 2L She had alighted from a northbound Geor¬ 
gia Avenue streetcar and was on her way home at 759 
Gresham Place, N. W., west of Georgia Avenue. App. 
20 and 2L Without first looking in a southerly direc¬ 
tion, she stepped off the north end of the platform 
and started to walk slowly across the northbound street¬ 
car tracks in a westerly direction, and in the cross-walk 
marked at that point, and had taken three or four 
steps when she was struck on her left side and thrown 
forward by the front end of an automobile owned and 
operated by the defendant App. 6, 22 and 23. Defendant 
had proceeded west of said platform as . he approached 
said intersection, and was travelling from five to fifteen 
miles per hour at the time. App. 11, 13, 14, 15. De¬ 
fendant had plaintiff under his constant and uninter¬ 
rupted observation for a distance of one full city block 
before he hit her. App. 13,16,19. Plaintiff was the only 
person on said platform at said time, and had moved 
from facing north to facing west just prior to stepping 
off said platform. App. 13, 24. As defendant approached 
the point of collision, and for the full distance from 
Girard Street, south of Gresham Place, to the point of 
collision, defendant had on dim fender lights and had 
his foot constantly on his foot brake. App. 9, 15. The 
brakes on defendant’s car were in good condition be¬ 
fore and at the time of the accident, and defendant 
did not blow his horn at any time prior to the colli¬ 
sion. App. 17, 19, 22. Plaintiff sustained serious and 
permanent injuries to the left side of the head and body 
as a result of said collision. App. 26, 27, 28, 29. 


3 _ 

ISSUES INVOLVED 

Whether the Court should have allowed the case to go 
to the jury under a proper instruction on the doctrine 
of last dear chance. 

SUMMARY OF ARGUMENT 

The jury should have been allowed to determine from 
the evidence whether the defendant was negligent and 
liable to plaintiff under the doctrine of last clear chance. 

ARGUMENT 

The plaintiff took three or four slow steps in a west¬ 
erly direction after she stepped off the platform. 
Prior to her stepping off the platform, defendant had 
plaintiff under constant and uninterrupted observation 
for a distance of more than 100 feet, during all of which 
time defendant was moving as slowly as five miles per 
hour with his foot on the brake pedal. Plaintiff changed 
her position on the platform just prior to stepping off, 
which defendant had to see. Plaintiff had walked in 
front of defendants path and was there long enough for ' 
defendant, in the exercise of proper care, to have avoided 
the collision. Plaintiff was oblivious to her danger. If 
the jury had found the foregoing to be the facts, as it 
would have had the right to from the evidence if it had 
received the case, it would have been obliged to bring in 
a verdict for the plaintiff under a proper instruction on 
the doctrine of last dear chance. 

Plaintiff relies upon the law in this jurisdiction as ex¬ 
pressed in the following cases: 

Cobb v. Capitol Transit Co ., 79 TJ. S. App. D. C. 

364 

Kansas City Southern R. v. Ellzey , 275 TJ. S. 236 
Dean v. Century Motors , 81 TJ. S. App. D. C. 9 
Capital Transit Co. v. Grimes , 82 U. S. App. D. C. 


CONCLUSION 


It is respectfully submitted that the judgment herein 
should be reversed and a new trial granted 

Philip Shdtbebg 
Attorney for AppeUami 
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120 Filed Feb 17 1949 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT . 

FOR THE DISTRICT OF COLUMBIA 
Alice A. Wright 
759 Gresham Place, N. W. 

Washington, D. C. 

Plaintiff 

vs. 

James P. Young 
1359 B Street, N. E. 

Washington, D. C. 

Defendant 

Civil Action No. 666—’49 
Complaint For Damages (Personal Injuries) 

L Plaintiff is a citizen of the United States and a 
resident of the District of Columbia and brings this 
action in her own right 

2. The defendant resides in the District of Columbia 
and is sued in his own right. 

3. The amount in controversy exceeds the sum of 
$3,000.00 exclusive of interest and costs. 

i 

4. On, to-wit, January 5, 1949, the plaintiff was a 
pedestrian at the intersection of Georgia Avenue and 
Gresham Place, N. W., in the District of Columbia. 
While proceeding in a westerly direction at said time 
and place, plaintiff was struck by an automobile owned 
and operated by the defendant. At the time of said acci¬ 
dent, the said automobile was being operated by the de¬ 
fendant in a careless and negligent manner and without 
a proper lookout and without proper precautions for the 
safety of pedestrians and in violation of the traffic regu¬ 
lations then and there in force and effect in the District 
of Columbia. 
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5. As a result of said accident and because of the 
carelessness and negligence of the defendant as aforesaid, 

the plaintiff was painfully and severely injured 
121' about the head, and chest and other parts of her 
body causing wounds, contusions, bruises and abra- j 
sions and plaintiff sustained a broken hip and plaintiff 
sustained injuries to the back and lumbar region and 
plaintiff has suffered severe headaches and shock, all of! 
said injuries causing her great pain and suffering, all 
to her damage; and plaintiff will as a result of the! 
aforesaid sustain permanent injuries. 

6. As a result of the said accident and because of the 
said injuries sustained by the plaintiff, the plaintiff has 
lost considerable time from her employment with cor-! 
responding loss of salary or wages and has been required 
to expend large sums of money for hospital and medical 
attention and treatment, all to her damage. 

WHEREFORE, plaintiff demands judgment against 
the defendant in the sum of Fifty Thousand Dollars. 

SHINBERG & SHINBERG i. 

By /s/ Philip Shinberg 

Philip Shinberg ! 

1331 G Street, N. W. 

Washington, D. C. 

Attorneys for Plaintiff 
• • • • 

i 

122 Filed Mar 7 1949 Harry M. Hull, Clerk 

i 

i 

Answer of Defendant j 

First Defense 

The complaint fails to state a claim against the de¬ 
fendant upon which relief can be granted. 


I 



Second Defense 

Defendant admits the allegations of paragraphs 1 and 
2 of the complaint; admits that his motor vehicle did 
collide with the plaintiff at or near the time and place 
alleged, but denies each and every allegation that de¬ 
fendant was in any way negligent therein,; the defendant 
states that he is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations 
contained in paragraphs 5 and 6 of the complaint; and 
denies each and every other allegation contained in the 
complaint. 

Third Defense 

Defendant alleges that the accident was solely caused, 
or contributed to, by the unlawful and illegal and negli¬ 
gent, willful, or reckless conduct of the plaintiff. 

/s/ Francis J. Buckley, Jr., 

Francis J. Buckley, Jr., 

1 Attorney for Defendant, 

Washington Loan & Trust Bldg., 
Telephone, NAtional 6300. 

• • • • 

123 Filed Nov 2 1950 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATTJBE OF CASE: 

Action for personal injuries. 

Plaintiff alleges that as she was walking from a street 
ear platform west across Georgia Avenue, near the in¬ 
tersection of Gresham Place, N. W., being then about 
four steps from the platform, she was struck by an au¬ 
tomobile operated by defendant in a northerly direction 
on Georgia Avenue. 


The acts of negligence relied upon are: excessive rate 
of speed, failure to slow down, failure to give full time 
and attention to driving, failure to have headlights on, 
and failure to keep the automobile under proper con¬ 
trol. Plaintiff further maintains that defendant was 
driving left of the street car platform and under that cir- j 
cumstance should have exercised greater care than if he 
were driving on the right of said platform. Plaintiff 
further asserts that defendant was driving on the street 
car tracks, that the weather was rainy. Plaintiff asserts 
no negligence on her part but, if negligent, she relies 
upon the doctrine of “last clear chance”. 

Plaintiff claims injuries as follows: severe head injury 
resulting in a brain mass due to clotting caused by blow 
to head; the head injury is claimed to be of a permanent 
character and as causing dizziness, depression and de¬ 
spondency and fainting spells; injury to left eye; bad 
bruises on right leg; contussions left side of chest;| 
sprained back and left hand; shock, broken left pelvic 
bone resulting in permanent injury and bad limp. 

! 

The out-of-pocket expenses claimed are: approximately 
$650.00 and further expenses will be necessary. Loss of j 
earnings are asserted in the amount of $3,000.00 and fu- j 
ture loss of earnings are claimed. . - • - . 

j 

124 Plaintiff is to have leave to amend the ad dam¬ 
num clause by interlineation to the amount of 
$50,000.00. I 

Defendant denies any negligence on his part and as¬ 
serts that the injury was caused by the negligence or the j 
contributory negligence of the plaintiff. It is defendant’s 
contention that plaintiff stood on the street car platform 
while defendant was approaching the intersection of Geor-I 
gia Avenue and Gresham Place at a speed of 5 to 8 
miles and that plaintiff stepped off the platform without 
looking and was immediately struck. Defendant says he 
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was in the center of Georgia Avenne for the purpose of 
turning off that avenue into Gresham Place and that 
plaintiff was on the platform with a raised umbrella 
over her head and was watching the traffic light at Har¬ 
vard St. and not the traffic in the vicinity of the platform 
where she was. Deft, asserts he was not riding on the 
rails but slightly west of same. 

STIPULATIONS: By agreement of counsel for the 
respective parties, present in Court, it is ordered that the 
subsequent course of this action shall be governed by the 
following stipulations unless modified by the Court to 
prevent manifest injustice: 

It is stipulated that the traffic regulations may be ad¬ 
mitted without formal proof and also the hospital rec¬ 
ords. 

Defendant concedes that the out-of-pocket expenses are 
as alleged and that plaintiff was totally disabled for a 
period of 5 months. 

Defendant concedes that he was the owner and driver 
of the automobile in question. 

/s/ Bumita Shelton Matthews, 

Pretrial Justice. 

Dated November 2,1950. 

• • • • 

125 Filed Dec 4 1950 Harry M. Hull, Clerk 
Directed Verdict and Judgment 

This cause having come on for hearing on the 1st day 
of December, 1950, before the Court and a jury of good 
and lawful persons of this district, to wit: 


7. Raymond B. Taylor 

8. Anthon H. Lunt 

9. Arnold C. Fjelstad 

10. Lncy R. Baker 

11. Francis E. Gross 

12. Marie H. Riedel 

who, after having been duly sworn to well and truly try j 
the issues between Alice A. Wright, plaintiff and James j 
P. Young, defendant and after this cause is heard and j 
given to the jury in charge, they upon their oath say i 
this 4th day of December, 1950, that they find for the j 
defendant against said plaintiff by direction of the Court. ! 

WHEREFORE, it is adjudged that said plaintiff take j 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiff his 
costs of defense. 

HARRY M. HULL, Clerk. 

By /s/ Illegible sig 

Deputy Clerk. 

i 

By direction of Judge T. Alan Goldsborough. 

i 

126 Filed Dec 29 1950 Harry M. Hull, Clerk 
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Notice of Appeal 

1 1 

, f. 

Notice is hereby given this 29th day of December, 1950, 
that Alice A. Wright, plaintiff in the above entitled mat¬ 
ter, hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia from the judgment of 
this Court entered on the 4th day of December, 1950 in 
favor of James P. Young, the defendant herein, and 
against Alice A. Wright, the plaintiff herein. 

/s/ Philip Shinberg j. 

Philip Shinberg 
Attorney for Plaintiff 

. 1331 G Street, N. W. 
Washington, D. C. 


L Alice A. Bisselle 

2. Frances G. Scott 

3. Theobald M. McQueeney 

4. Samuel Friedman 

5. Bernard W. Sisco 

6. Blake E. Nabors 
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Janies P. Young 

• • • ‘ • 

Cross Examination 

BY MB. SHINBEBG: 

• • • • 

14 Q Now, Mr. Young, directing your attention 
to January 5, 1949, were you operating your 1941 

Ford automobile on that date? A Yes, sir. 

Q Directing your attention, your particular attention 
to approximately 7 a. m. on that date, where were you? 
A 7 a. m. I was leaving my— _ 

Q I can’t hear you. A I was leaving home, 1359 B 
Street 

Q 1359 B Street? A Yes. 

• Q "Where, Southeast? A Northeast. 

Q And you were riding in that automobile? A 
Yes. 

15 Q Was anyone with you? A My mother. 

Q Your mother? A Yes. 

Q And where were you planning to go, sir? A We 
was going to Columbia Boad between 13th and 14th, 
Northwest. 

• • • • 

Q Now, did you have occasion to get on to Georgia 
Avenue, Northwest, in the course of your travel? A 

Yes, that is the way I did. 

• • • • 

* 

Q In other words, you came to Georgia Avenue 

16 and turned right on Georgia Avenue? A Yes. 

Q And proceeded north? A Yes. 

Q What was the condition of the weather that day, 
that morning? A It was Taining. 

Q Was it foggy in spots on the way up from your 
home to Georgia Avenue? A No. 

Q No fog at all? A No. 


Q All right Now, 70 a came up Georgia Avenue and 
you approached Gresham Place, is that right? A Yes, 
sir. 

Q Now, it was raining heavily at that time? A No, 
sir, not too heavy. 

Q Was it raining light? A It was raining enough 
that I had my windshield wiper on. 

Q You had your windshield wiper on? A Yes. 

Q And you had on your lights, too? A Yes. 

Q Was it very dark, or light that morning? 

17 A I had my dim lights on. 

Q You had your dim lights on? A Yes. 

• • • • 

Q Where are the dim lights, in the lamps? A No, 
on the fenders. 

• • • • 

Q And they are just little lights, is that right? A 
Yes, sir. 

Q Now, you intended to go where on Columbia Boad, 
Mr. Young? A It was between 14th and 13th. I forget 
the number. 

• • • • 

Q You were going to stop there? A Yes, sir, to let 
my mother off for work. 

Q That is where your mother worked? A Yes. 

Q Can you fix, as best you can, the time when you 
approached Gresham Place and Georgia Avenue? Do 
you remember what time of the morning is was? A 
No, sir, not exactly. I mean it was between a quarter 
after seven and 7:30. I didn’t have my watch. 

18 THE COURT: What time did she go to work? 
THE WITNESS: She didn’t go to work until 

eight o’clock. 

• • • • 

Q You came up Georgia Avenue and planned to turn 
off Georgia Avenue where? A Every morning I would 


fi ' '*,X > ' 
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THE COURT: I didn’t understand. 

THE WITNESS: Every morning I would turn at 
Girard Street 

• • • • 

19 Q Now, Girard Street is south of Gresham 
Place, is that right! A Yes, sir. 

• • • • 

Q Now, you came up Georgia Avenue find you passed 
Girard Street, is that right! A A truck was coming 
down. 

• • • • 

20 Q Traffic was coming from where! A On 
Georgia. 

Q South on Georgia Avenue! A Yes. 

• • • • 

Q As you came up Georgia Avenue you were on the 
street car tracks, is that right! A After I got a little, 
before I got to Gresham Place I got over on the tracks. 

• • • • 

Q And was there traffic ahead on the right going in 
the same direction you were going! A Yes, it was light. 

• • • • 

21 Q And before you got to Girard Street you 

were on the northbound car tracks! A Yes. 


22 Q Now, were there any street cars in front of 
you, or a street car in front of you! A It wasn’t 
right in front of me . There was one up at Irving Street. 


' Q Irving Street is about three blocks north of Girard, 
is that right! A Yes, sir. 

THE COURT: This was at Gresham! 

MR. SHlNBERG: I haven’t got him up to Gresham 
Place. He was at Girard. 
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• • • • 

Q Now, you didn’t turn left on Girard Street because 
there was traffic coming south on Georgia Avenue? A 
Yes. 

Q So you decided to keep on going, is that right? 

A Yes. 

Q When did you decide you were going to turn 
left on Gresham Place? Where were you? • • • j 

23 A I was just a little beyond Girard Street. 

• • • * 

Q Had you yet reached the south end of this street j 
car platform before you reached your decision to turn 
left? A Yes, sir. 

• • # • 

i 

24 Q Now, how far south of this platform were ; 
you when you made up your mind you were going 

to turn left on Gresham Place? A I was about the j 
middle of Girard. 

• • • • 

Q You came up Georgia on the street car tracks, is j 
that right? A Yes. ! 

Q And you passed to the left or west of this street j 
car platform, is that right? A Yes. 

Q Why didn’t you go to the right of it? A Because 
I was going to turn at Girard, and the street car plat- j 
form come all the way down to Girard Street and I 
would have to get to it. 

• • • • 

25 Q Yes, you came up Georgia Avenue on the 
street car tracks, didn’t you? A No, sir. 

• • • • 

27 Q Did you get all the way to the top of the hill j 
before you got on the car tracks? A Just about 
to the top. 


T 
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Q All right, so that you were on the car tracks for 
approximately three blocks before yon got np to this 
street car platform, is that right? A' Approximately 
three blocks? 

Q Yes. A No, sir. 

Q Was it more or less? A Less than that 
Q Would yon estimate it was two blocks? A I 
would estimate it a block and a half. 

• • • • 

29 Q Now, yon know, of course, and yon knew on 
the morning of January 5, 1949, that our traffic 

regulations in the District of Columbia require you to 
keep to the right-hand side of the road, didn’t you? A 
Yes, sir, unless you are going to make a turn. 

• • • • 

Q lam talking about the platform that you previously 
referred to as running from Girard Street to Gresham 
Place. 

Now, at the south end of that platform there is a 
marker, isn’t there? 

30 Do yon understand what I mean by marker? 
A No, sir. 

Q There is a little emblem, or design, which tells yon 
whether yon can go on both sides of the platform, or 
not? A Yes, sir. 

• • • • 

Q If there were an arrow there pointing to the right, 
that would mean yon would have to go to the right, is 
that correct? A Yes. 

31 Q And that isn’t what was there? A No, sir. 

• • • • 

33 BY MB. SHINBEBG: 

% 

Q Now, Mr. Young, as yon approached the 
south end of this street car platform, did yon see anyone 
standing on the platform? A Yes. 
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Q Where was the person standing on the platform? 
A She was standing at almost the north end. 

Q At the north end? A Yes. 

Q And was she moving around or was she standing 
still? A She was standing still. 

Q Where were you at the time you first saw this per¬ 
son? Where was your car with respect to the south end 
of the street car platform when you first saw the per¬ 
son standing almost at the north end of the plat- 
34 form? A I saw her before I got across Girard 
Street 

Q In other words, you saw her when you were a block 


Q And did you continue to watch her? 


Q Then you didn’t keep her under constant observa¬ 
tion all the time as you proceeded north on Georgia Ave¬ 
nue, did you? A Keep her under what? 

Q You didn’t continue to watch her the whole time 
you proceeded up Georgia Avenue without stopping? 


Q There was only one person on the platform? A 
Yes. 

Q And that person turned out to be Mrs. Wright, 
the plaintiff in this case, is that right? A Yes, sir. 

Q Now, was she carrying anything when you saw her? 
Bid she have anything in her arms? A The only thing 
I seen was she had an umbrella. 

Q Umbrella? A Yes. 

35 • Q Was it open or closed? A Yes, it was 
open. 

Q And where was the umbrella, over what part of 
her body ? A Over her head. 

O Over her left shoulder? A Yes. 





Q Did you see her face! A No, I couldn , t see her 
face. 

Q In what direction was she facing when you first 
saw her? A What direction? 

Q Yes, which way was she facing when you first saw 
her? A When I first saw her she was standing on a 
kind of an angle. 

• • • • 


THE COTJBT: Just a minute. Was she look- 

36 ing toward Gresham Place, or looking up Georgia 
Avenue, or was she looking toward the platform 

or toward the sidewalk? 

THE WITNESS: She was looking up Georgia Ave¬ 
nue. 

*• • • • 

Q Well, tell us again, Mr. Young, where were you 
with reference to the south end of the platform when 
you first saw Mrs. Young on the platform? A Just a 
little before I got to the intersection of Gresham Place, 
I mean Girard Street. 

Q Girard Street? A Yes. 

• • • • 

37 Q How far would you say you were south of 
the south end of the platform when you first saw 

her? A I would say just a little before I entered the 
intersection of Girard Street. 

• • • • 

Q Now, at that time you were traveling how fast? 
A I was traveling betweeen five and ten. 


! Q All right. Now, you went to the left of this plat¬ 
form, right? A I was going to the left of it. 

Q And you were astraddle the western northbound 
rail, were you not? Do you understand what I mean by 
that? A Yes, sir. 



to the left 


Q In other words, your left wheels were to the 
38 west of this west car rail, is that right? A Yes, 
sir. 

Q And you continued on without increasing or de¬ 
creasing your speed? A I did not increase it. 

And you were in hivh crear? A Y 


Q And you stayed that way as you came up the 
street car tracks, is that right? A Well, I just let it 
roll on. 

Q Did you have your foo 



Q When did you put your foot on the brake? A I 
put my foot on the brake after I got across Girard 
street. 

Q You mean as soon as you got alongside of the plat¬ 
form? A Yes, sir, because I would have been right 
at it. 

• •it 

39 Q In other words, you were only going five 
miles an hour at the time you approached the in¬ 
tersection, so you were slowing down, is that right? A 
A car was coming south on Georgia Avenue. 

Q Now, you came up the street car tracks and you 
kept on watching Mrs. Wright, is that correct? A Yes. 

Q And did she make any movement of any kind? A 
No, sir, she did not move. 

Q She stood stock still? A Yes. 

Q And as you approached the north end of this plat¬ 
form isn’t it a fact that she turned to face Gresham 
Place? A No, sir, she did not turn. 

Q She did not turn? A No, sir, she just stepped off. 

Q She just stepped off? A Yes. 


*■ ' *»'■ ■ --- * “WJp -i A . 
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Q And where were yon when she stepped off, Mr. 
Young? A I was about that far from her (indicating). 
THE COURT:. How fart 
THE WITNESS: About that far. 

MR. SHtNBERG: Mr. Buckley, would you agree that 
the witness measured approximately two feet? 

MR. BUCKLEY: I couldn’t see that. 


• • • • 


40 Q Would you do that again, Mr. Young? A 
About that far (indicating). 

MR. SHINBERGr: Would you say that was about two 
? 

MRlITTCKLEY: 

BY ME. SHXNBEBG: 


Q You are sure that is all the distance you were 
away from her was two feet? A When I got along to 
where she stepped down. 

Q When she stepped down, what did you do? A I 
mashed on the brake. 


Q When she stepped down, how far did you travel 
before you came to a complete stop? A A complete 
stop? 

Q Yes. A I imagine with the brakes, and all—all 
of a sudden she bumped into the car. 

Q Did you skid? A No, sir. 

Q Now, the front part of your car knocked her 
41 down, is that right? A No, not the front part of 
my car. She stepped into the side of the fender 

in front. “.~ 

. Q on "say she stepped into the side of your fender? 
A Yes, right at the front. 

Q And you were watching her all the time? A Yes, 
I was watching. 


Q Now, Mr. Young, did you blow your horn? A No, i 
sir, I didn’t have time. 

Q Now, Mr. Young, do you remember that on June { 
15, 1949, you were in my office, at which time your deposi- j 
tion was taken? Do you remember that? A Yes, sir. j 
Q And do you remember that certain questions were j 
asked of you at that time? Do you remember that? A j 
Yes, sir. i 

Q Do you remember this question on page 30 of the 
deposition—of this defendant: 

“ 1 Question: Where did you slow down to five miles j 
an hour?” 

And your answer: 

“I slowed down just as I pulled to get my right I 

42 wheel over in the center of the street car tracks j 
so that I could make my turn, right there at the j 

platform.”? 

Do you remember making that answer? A At the j 
platform? J 

Q Do you remember the question and answer that I j 
just read to you? 

THE COURT: He said do you remember saying that 
when you were in his office? 

THE WITNESS: Yes, sir. 

BY MR. SHINBERG: 

Q You do remember that? A Yes, sir.. 

Q Now, do you remember this, page 35; do you re¬ 
member this: 

“What did you do when she stepped off the platform?” 
And this answer: 

“After I seen where she stepped off, I hit my brakes.” 
Do you remember that? A Yes, sir. 

i 

• .• • • 

43 BY MR. SHINBERG: 

Q You knew that as you came up the side of 
that platform that she didn’t see you coming, isn’t that 

• ' ‘ l 

i 


r -1 
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correct? A . No, sir, I didn’t know that she didn’t see 
me. 

Q She was looking toward Hobert Street, wasn’t she? 
A I said I couldn’t see which way she was looking, for 
her umbrella. I couldn’t see her head. 

Q Then you knew she couldn’t see you? A No, sir; 
when I was looking at her I guess she couldn’t see me. 

• • • • 

44 Q You say that she walked into the side of 
your right front fender? A That’s right 

Q And what happened to her? A After she stepped 
into it I put on the brakes and she just rolled over the 
front fender. 

Q She rolled over the front fender? A Yes, sir. 
Q And which way did she roll? Did she roll off the 
fender, or roll toward the front of the car? A She 
rolled toward the front of the car. 

• • • • 

Q And did she fall to the ground? A Yes, sir. Be¬ 
fore I got out of the car she had done got up. 

• • • • 

45 Q And when you got out of the car, where was 
she with respect to the front part of your automo¬ 
bile? A She was standing up leaning against the right 
fender. 

* • • • 

Q Isn’t it a fact, Mr. Young, that she had stepped 
off the platform and had taken about three or four steps 
across the car tracks when you struck her? A Three 
or four? No, sir. 

Q • • • Isn’t it a fact that you saw her getting 
ready to step off when you were at least 15 to 20 feet 
away from? Isn’t that true? A How far is 15 or 20 
feet? 

46 Q Isn’t it a fact that you were at least as far 
as from this rail to where you are sitting when 
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she started to walk down from the platform? Isn’t that 
a fact? A Which rail? 

Q This rail right here. Isn’t that the fact? A No, 
sir. 

• * • • 

Q And isn’t it a fact, Mr. Young, that you were trav¬ 
eling well in excess of 30 miles an hour when you saw 
this lady getting ready to step off the platform? A No, 
sir. I wouldn’t say I was traveling ten miles an hour. 

Q Isn’t it a fact that you weren’t even watching her 
as you came up to the side of that platform? A Yes, 
I was watching her. 

Q You watched her the whole time? A Yes, sir. 

Q Incidentally, that is a 1941 Ford you were driving? 
A Yes, sir. 

• • • • 

Q Were your brakes in good condition? A Yes. 

• • • • 

s 

51 James P. Ycnmg 

• • • • 

Cross Examination (Resumed) 

BY MB. SHINBERG: 

Q Mr. Young, referring now again to the time you 
were in my office, at which time your deposition was 
taken, do you recall this question: 

“And as you approached Girard Street, how 

52 fast were you going, Mr. Young? 

“Answer: How fast was I going as I ap¬ 
proached Girard Street? 

“Question: Yes. 

“Answer: I would say about fifteen. 

“Question: About fifteen miles an hour? 

“Answer: Yes.” 

Do you remember testifying in that fashion? A Fif¬ 
teen? 
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Q Yes. 

THE COURT:. As you approached. Girard Street he 
says. 

THE WITNESS: No* sir. 

BY MR. SHINBERG: 

Q You don’t remember that testimony! A No. 

Q Do you deny that that is what you said at that 
time! 

MR. BUCKLEY: If the Court please, he just said he 
didn’t remember it in the deposition. 

MR. SHINBERG: He didn’t say he denied it He 
said he didn’t say it 

THE WITNESS: I say I don’t remember. I say I 
was going between five and ten right there. 

BY MR. SHINBERG: 

Q You don’t deny that you said about fifteen 
53 miles an hour, do you! A No, sir. 

• • • • 

56 Alice Wright 

• • • • 

Direct Examination 
BY MR. SHINBERG: 

Q • • • Your full name is Alice Wright! A That’s 
right 

Q And where do you live! A 759 Gresham Place, 
Northwest 

Q How old are you! A Fifty. 

• • • • 

Q Now, directing your attention to January 5, 

57 1949, did you have occasion to be in the vicinity 
of Georgia Avenue and Gresham Place on that 

morning! A Do you mean which way I was coming! 

THE COURT: He wants to know whether you were 
there on that morning. - 


BY MB. SHINBERG: 

Q How did yon get there! A On the street car. 

Q Can yon place the time of the morning that yon 
got to that intersection! A Between a quarter after 
seven and seven-thirty, something like that. 

Q 7:30 in the morning! A Something like that 
Q What was the condition of the weather at that 
time! A Very dondy and raining. 

Q Was it foggy! A Yes, sir. 

Q Now, did you get off the street car at Georgia 
Avenue and Gresham Place! A I did. 

Q And is there a street car loading platform there! 
A Yes. 

Q Now, what did yon do after yon got off the 

58 street car! A When I got off the street car I 
stood there and waited for the car to go by, and 

then— 

Q Just a minute. Yon stood on the platform! A 
Yes. 

Q Which part of the platform were yon standing on! 
A The front part. 

Q When yon say ‘‘front part” do yon mean— A 
North. 

Q The north end! A That’s right 
Q And what did yon do as yon stood at the north end 
of the street car platform, if anything! Which way did 
yon look! A To Gresham Place. 

Q Yon were looking toward Gresham Place! A Yes, 
sir. 

Q Were yon carrying anything! A Nothing but an 
umbrella. 

Q Umbrella. Was it open! A Yes. 

Q And do yon remember which side yon were carry¬ 
ing it on, right or left! A X just can’t recall. 

THE COURT: Are yon right-handed or left-hand¬ 
ed! 

59 THE WITNESS: I am right-handed. 
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BY MR. SHINBERG: 

Q Now, did there Come a time that you stepped off 
the platform? A Well, I stepped off just as the car 
went along when the lights turned, and I made about— 

Q You say the lights turned. What lights are you 
talking about? A Harvard Street 

Q Harvard Street? A Yes. 

THE COURT: Now, where is Harvard Street? 

BY MR. SHINBERG: 

Q Will you tell the Court where Harvard Street is? 
Is Harvard north of where you were? A North. 

Q And there were lights there? A Yes. 

Q When you got off the street car, do you know what 
the color of the lights were for Georgia Avenue traffic? 
A When I got off it was green, and I stood there until 
the light went red. 

Q You mean it was green for Georgia Avenue traf¬ 
fic? A Yes, sir. 

Q How far north is Harvard Street, a block? 
60 A Yes, sir. 

THE COURT: Is it the plaintiff’s contention 
that the Harvard Street light controlled Gresham Place? 

MR. SHINBERG: No, sir, merely explanatory. 

THE COURT: All right. 

BY MR. SHINBERG: 

Q Now, you say there came a time that the light 
changed to red for Georgia Avenue traffic? A Yes. 

Q What did you do then? A I stepped down and 
made two or three steps, and before I knew anything 
I was nit — 

' Q Before you stepped down did you look to see if 
anything was coming? A I didn’t see anything coming 
on Georgia Avenue. I didn’t see anything. 

Q Did you hear an automobile coming? A No, I 
did not. 

Q Did you hear any horn blow? A No, sir. 
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• Q Now, how far had you proceeded after stepping 
off the platform before you were struck? A I made ! 
about three nr fonr steps. 

Q I take it you~^5re walking in the direction 
61 of Gresham Place. A Yes, sir. 

Q Now, were you walking slowly, or rapidly? } 
A No, not walking too fast, it was too cloudy and foggy. 

Q Now, what happened to you when you were hit by 
the automobile, do you remember? A No, no more j 
than he asked me did I want him to take me to the j 
hospital. \ 

Q Were you knocked down to the ground? A I 
were. ! 

Q What part of the automobile struck you? A The j 
fron^part. 

(i The front part? A Yes. 

Q And did you lose consciousness? A No, sir. 

Q Now, how long after—let me ask you this question ! 
—strike that. 

Were you knocked forward? A Yes, sir. 

• • • • | 

j; 

67 Cross Examination 

BY MB. BUCKLEY: ! 

. . . . 

Q You testified that you came up north on Georgia j 
Avenue on a street car? A Yes. i 

Q That you got off at the platform at Gresham 
Place? A Yes. 

Q Madam, how long did you stand on that platform? i 
A Now, I don’t know, it might have been about four j 
or five minutes. 

Q You stood there about four or five minutes? A j 
Something like that; I can’t recall all that time, but I | 
stood there long enough for the light to turn and the j 
car to go by. 
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Q . Just where is this traffic light you are re- 

68 ferring to, Madam t A Harvard Street 

- Q And how far away is that from where you 
were standing? A About a block. 

Q It is about a full block? A Yes, sir. 

• • • • 

69 Q And then further up is the intersection where 

the light was? A Yes, sir. 

• • • • 

Q Madam, while you were standing on the street car 
platform for that period of four or five minutes, in 
which direction was your body facing? A Fac- 

70 ing Gresham Place. , 

Q Your body was facing Gresham Place? A 

Yes. 

Q At. any time did you turn your body and look 
north towards the traffic light? A No—yes, I did when 
the light turned. 

! Q When the light turned you turned and looked to 
the north? A Yes, I did. 

; Q With relation to the time you stepped off, how 
far ahead of that did you turn? In other words, was 
it one or two seconds, or did you turn and then step 
off? A No, I looked around about a couple of seconds 
and I didn’t see anything. 

1 Q Which direction did you look, Madam? . A I 
looked up. 

Q You looked up to the north? A Yes. 

Q T)i^ von Inn^ A Nn 

1 Q "You did’nt look south. Then you didn’t see the 
defendant’s automobile approach you? A No, I didn’t. 

• • • • 

% 

71 MR. SHINBERG: If Your Honor please, may 
I report to the Court that Mr. Buckley and I 

have made a special view of the scene, and Mr. Buck- 
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ley, in the meantime, has redrawn the diagram on the 
board. 1 

Will yon follow me, Mr. Boekley, so I may make this 
statement to the jury? 

THE COURT: Yes, and stand on this side so they 
can see it. I 

MR. SHINBERG: As we found the situation to be, 
there is a platform which extends approximately 90 feet 
along the south end beginning approximately 20 feet 
north of the north curb line of Girard Street, and runs 
to approximately 12 to 15 feet south of the south curb line 
of Gresham on the east side of .Georgia; there is a 
crosswalk marked by white lines approximately 20 to 23 
feet wide, the north end of the street car platform 
extending beyond the south crosswalk line 
72 approximately seven feet The south curb line 
of Gresham on the east side of Georgia Avenue 
is approximately 12 to 18 feet north of the north curb, 
line of Gresham Place on the west side. 

4 • 

That is what Mr. Buckley has attempted to depict, and 
I think he has done a nice job. In any event, it is our 
information that that is the situation. 

• • • • 

Louise Duncan 


• • • • 


Direct Examination 
BY MR. SHINBERG: 

Q Will you state your full name? A My name is 
Louise Duncan. - 

Q You are connected with Garfield Hospital in Wash¬ 
ington? A Yes, sir. 
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Q Do you have, in response to subpoena, a record of 
your hospital, record of Alice Wright? A I have. 

73 Q Who was admitted on approximately January 
5,1949? A Yes. 

Q Do you have those records with you? A Yes; she 
was treated in the emergency room. 

Q Now, will you, in your own way, tell us what the 
record, in chronological order, discloses? Read to us the 
record you have with respect to Mrs. Wright. 

• • • • 

Q Yes, identify what you are reading from and then 
read it to us. A This is the emergency room book 
for that period. The patient’s name is Alice Wright; 
address, 759—I am not sure of the street—Gresham, I 
believe, Gresham Place, Northwest 

How brought in: Walked. 

Occupation is: A charwom. 

Sex: Female. Colored; single, aged 48; and 

74 the date on this is January 5,1949. 

The time of admission to the emergency room is 
8:00, I am not sure if that is a. m. or p. m., it is not 
written very clearly. 

History: Hit with auto at Georgia Avenue and 
Gresham Place, Northwest. Complains of pain in left 
hip; lump on back of head; abrasion, left knee and 
left back of head. 

Physical examination: Large swelling five by six 
centimeters on left occipital area. 

Abrasions on the left hand; extreme tenderness over 
left pelvic area with pain on movement of elevated hip. 

Treatment was X-ray of skull, left femur and left 
hip. Other treatment was I believe morphia, which is a 
symbol for morphine, and in addition it says abrasions 
closed and dressed. 

She was not admitted to the hospital; discharged to 
Gallinger Hospital; and then I have an X-ray report. 
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7.5 Cross Examination 

BY MB. BUCKLEY: 

• • • • - 

77 MR. SHINBEBG: Will you read the report? 

THE WITNESS: The report is dated January 
5, 1949. Examination of the skull shows no evidence of 
fracture. There is an irregular area of calcification 
about one centimeter in its greater diameter located on 
the right side about three point five centimeters from 
the midline. Stereoscopically it is seen to lie adjacent 
to the inner table of the anterior aspect of the right 
parietal bone and is surrounded by an area of increased 
vascularity of the bone. This is suggestive of a menin¬ 
gioma and if the patient has symptoms consistent with 
a space-occupying lesion it is suggested that she be re¬ 
turned for air studies of the ventricles. 

Examination of the pelvis shows a comminuted frac¬ 
ture of the superior ramus of the pubis about four 
centimeters from the symphysis on the left side. There 
is a fracture of the interior ramus about four centimeters 
from the symphysis. The position of both fractures is 
satisfactory. 

Examination of the left femur shows no evidence of 
fracture or other abnormality. 

• • • • 

79 Dr. Herbert Llewellyn Stevens 

• • • » 

Direct Examination 

• • • • 

Q Will you state your full name? A Dr. Herbert 
Llewellyn Stevens. 
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Q And your address! A 117 New York Avenue, 
Northwest 

Q Are you a licensed medical practitioner in the Dis¬ 
trict of Columbia? A l am. 

Q Where is your office? A 200 New York Avenue, 
Northwest 

Q How long have you been practicing medicine in 
the District of Columbia? A I graduated in 1934; 
opened an office in 1937. 

Q And do you know Alice Wright, the plaintiff in 
this case, who sits to my right? A I do. 

• • • • 

80 Q Did there come a time, Dr. Stevens, some¬ 
time subsequent to January 5, 1949, that you 

were called upon to treat Alice Wright? A January 8. 

Q And will you tell us what was the occasion of your 
being called upon to treat her? A She had had an 
accident, been struck down by an automobile at the cor¬ 
ner or at the intersection of Gresham and Georgia Ave¬ 
nue. She had had emergency care at Garfield Hospital. 
Later she was transferred to Gallinger Hospital and 
then she was sent home. 

• • • • 

81 Q Now, when you came to see her on that 
occasion will you tell the Court and jury, please, 

what you found? A I found the victim of an accident 
suffering with serious injuries as indicated by X-ray, 
and also physician’s examination. 

I treated some of the injuries which I found. There 
was a comminuted fracture of the pelvic bone; a head 
injury, a large hematoma on the left side just about 
the position of the occipital-parietal region. 

Q I didn’t understand the last. A I said she had a 
large hematoma here at the occipital-parietal region on 
the left side. 
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She also had a small hematoma at the comer of the 
left eye. . There was swelling there, and also she had 
an extensive blood-shot area. - 

✓ 

About the middle third of the left leg, you take the 
leg and divide it into three parts, about the middle 
third, in the middle aspect, she had a large bruised 
area, that is a better word. 

82 She had a contusion of the left chest, left side 
here, she complained considerably along about this 
side, this is the left side (indicating), so much I thought 
possibly she might have had a fracture of the ribs 
but, of course, they had done the X-ray work at Garfield 
and I took it for granted she didn’t have a fractured 
rib. 

Q You had the benefit of the X-ray report from Gar¬ 
field Hospital? A I have it right here. There were 
no scars on the left side. She just had definitely in¬ 
ternal injuries. The skin was not broken. 

She had a sprained lower part of the back, what we 
call the lumbar-sacral region of the back, the small of 
the back. She complained considerably about that 
sprained back and, of course, the muscles were pulled; 
and the left hand, that gave some considerable trouble, 
the left hand was sore and, of course, she had shock, 
naturally. 

Those are the cardinal points of injury. 

• • • • 

89 Q With reference to the back again, now, and 
the pelvis and pelvic area, did this person sustain 
what is termed in medical language a permanent in¬ 
jury? A It will be—it is permanent, yes, sir. 

Q When you say permanent, what do you mean by 
permanent? A By that I mean that she will not be as 
she was before the accident, and she will suffer a cer¬ 
tain amount of trouble. 

Q What is the disability which she now has which 
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is attributable to the broken pelvic bone? A She defi¬ 
nitely has a limp, and difficulty in ascending heights; it 
is quite a task for her. 

Q Is that something which I understand you to say 
she will take to her grave? A I think so, yes, sir. 

• • • • 

91 Cross-Examination 

BY MB. BUCKLEY: 

• • • • 

Q When did you say you first saw her, Doctor? A 
January 8,1948. 

• • • • 

92 MR. SHINBERG: - If the Court please, and 
members of the jury, counsel for defendant and 

. 93 myself have stipulated and agreed, and this is 
binding, as the Court will instruct you, just as if 
this evidence was presented from the mouths of wit¬ 
nesses, that the special damages in this case are in the 
total amount of $3,915. That is by agreement between 
Mr. Buckley and myself. This represents the expenses 
for medical attention and loss of earnings of the plain¬ 
tiff to the present time. 

Now, of course, it is understood naturally that the 
evidence that is presented may be argued at the proper 
time as to her future losses, but that is the present 
amount, $3,915 is the total amount of special damages. 

• • • • 

I THE COURT: The Court rules as a matter of law 
lthat the plaintiff was guilty of negligence, and the only 
1 question before the Court is the question of last clear 
V chance, and I will hear you on that. 

• • • • 

102 I call your attention to Article 3, Section 5, 
reading: “Pedestrian’s Right of Way. 
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103 “The driver of any vehicle shall yield the right- 
of-way to a pedestrian crossing the roadway within 

any marked crosswalk or within any unmarked cross¬ 
walk at the end of a block.” 

• • • * 

104 Here is regulation, Section 28: 

“A vehicle approaching an intersection shall 
slow down and be kept under such control as to avoid 
colliding with pedestrians or vehicles.” 

• • • • 

105 Section 22 says: 

“Ho person shall drive a vehicle upon a high¬ 
way at a greater speed than is reasonable and prudent 
having due regard to the traffic, surface and width of 
the highway, and the hazard at intersections, and any 
other conditions then existing.” 

• • • • . 

109 Section 23: 

“Vehicles shall be driven upon the right half of 
the highway, and the driver shall drive as closely as 
practicable to the right-hand edge or curb of the high¬ 
way.” 

• • • • 

Section 24 • * * 

“Whenever any roadway has been divided into clearly 
marked lanes for traffic, drivers of vehicles shall obey 
the following regulations: 

“A vehicle shall normally be driven in the lane nearest 
the right-hand edge or curb of the roadway when said 
lane is available for travel, except when overtaking an¬ 
other vehicle or in preparation for a left turn.” 

• • • • 

110 The traffic regulations provide, 27(a): 

“Ho person shall turn a vehicle at an inter¬ 
section unless the vehicle is in proper position upon the 
roadway as required in Section 26.” 


Section 26 says: 

“The driver of a vehicle intending to tnm at an 
intersection shall do so as follows, unless a different 
method of turning is directed by buttons, markers, or 
signs at the intersection, in which event turns shall be 
made in accordance with the directions of such buttons, 
markers, or signs; provided, that nothing in this section 
shall apply to street cars. 

Ill “Both the approach for a right and a right 
turn shall be made as dose as practicable to the 
right-hand curb or edge of the roadway. 

“(b) Approach from a left turn from a two-way 
street into a two-way street shall be made in that 
portion of the right half of the roadway nearest the 
center line thereof and after entering the intersection 
the left turn shall be made so as to leave the inter¬ 
section to the right of the center line of the roadway 
being entered. 

“(c) Approach for a left turn from a two-way street 
into a one-way street shall be made in that portion of 
the right half of the roadway nearest the center line 
thereof and by passing to the right of such center line 
where it enters the intersection. A left turn from a one¬ 
way street into a two-way street shall be made by pass¬ 
ing to the right of the center line of the street being 
entered upon leaving the intersection. 

“(d) Where both streets or roadways are one-way, 
both the approach for a left turn and a left turn shall 
be made as close as practicable to the left-hand curb or 
edge of the roadway.” 
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115 


Proceedings 


THE COURT: When this case started last 
week, Thursday or Friday, the Court made a memoran¬ 
dum, and the memorandum is as follows, on the last clear 
chance doctrine: 

The plaintiff was in a position of danger, and due 
to the fact a person in the defendant’s position, exer¬ 
cising ordinary care, should have known that the plain¬ 
tiff was in a position of danger, that the plaintiff was 
oblivious to her danger; that the defendant in the exer¬ 
cise of ordinary care should have been aware that the 
plaintiff was oblivious of her danger under circumstances, 
as the Court stated before, in the exercise of ordinary 
care could have avoided the accident. 

Now, since adjournment on Friday I have thought a 
lot about it and have also looked the matter up care¬ 
fully, and I have reached the conclusion that the defini¬ 
tion which I penciled here at the bench at the beginning 
of the case is as near right as any definition could be. 
It is the best definition I have ever seen, as a matter 
of fact, in my opinion but, however that may be, this 
doctrine is a deceptive one, and not only might the jury 
be deceived by its announcements but, as you will re¬ 
member, the Court itself was dubious about it on Fri¬ 
day, but he should not have been dubious of it. There 
is nothing to be dubious about. There is no evi- 
116 dence in the case that the defendant was not exer¬ 
cising ordinary care at the time when the plaintiff 
came to be in a position of danger. Now, of course, it 
is obvious that even if the plaintiff was not in a position 
of danger at any time when the defendant could have 
acted to insure her safety, there is nothing to lead him 
to suppose that she would be in a position of danger. 

She says that she was standing on the platform and 
when the light turned at Harvard Street, which had 
nothing whatever to do with this particular crossing, she 
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responded to the green light land started across the 
str66t« 

I Now certainly it cannot be said that the defendant 
in the’ exercise of ordinary care could have supposed 
she was going to start across the street when the light 
turned green at Harvard. The natural supposition on 
his part would have been that she was waiting for a 
street car. The Court is unable to reach a conclusion 
the defendant can be charged in this case under the cir¬ 
cumstances with not having acted with ordinary care, 
and the Court will direct a verdict for the defendant. 

Send for the jury. 

ME. SHINBERG: If Your Honor please, may I be 
heard? 

THE COURT: Yes. Don’t let the jury come in. 

\ MR. SHINBERG: I was under the impression, if 
the Court please, that over the weekend we would 
117 check into the case of Cobb v. Capital Transit 
Company and we would have a further opportunity 

to discuss it. , , , 

THE COURT: That is true, but I have reached a 

firm decision in the matter. I haven’t any donbt 
about it. 

MR. SHINBERG: For the record, may I comment 

on one or two matters? 

• ♦ THE COURT i , Surely. 

i MR. SHINBERG : It puts me in a peculiar position, 
and I would like to state one or two things: I would 
like to state— 

THE COURT: It isn’t necessary to do it. You can 
tell the Court of Appeals. 

MR. SHINBERG: If Your Honor feels that there 

isn’t any point in discussing it. 

THE COURT: Not a bit in this case. 

MR. SHINBERG: Very well, Your Honor. 

THE COURT: Let the jury come in. 

• • • • 


i 



